THURSDAY,  NOVEMBER  13,  1975 


PART  III: 

I 


ENVIRONMENTAL 

PROTECTION 

AGENCY 


BEVERAGE 

CONTAINERS 


Proposed  Solid  Waste  Manasement 
Guidelines 


52968 


PROPOSED  RULES 
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AGENCY 
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IFRL  446-3] 

SOLID  WASTE  MANAGEMENT 

Guidelines  for  Beverage  Containers 

Background.  The  Solid  Wajste  Disposal 
Act  of  1965  (Pub.  L.  89-272)  was  amend¬ 
ed  in  October  1970  by  the  Resources  Re¬ 
covery  Act  (Pub.  L.  91-512).  Section  209 
of  the  Amended  Act  requires  the  Admin¬ 
istrator  of  the  U.S.  Environmental  Pro¬ 
tection  Agency  (EPA)  to  “recommend  to 
appropriate  agencies  and  publish  in  the 
Federal  Register  guidelines  for  solid 
waster  recovery,  collection,  separation, 
and  disposal  systems  .  .  .” 

Farther,  Section  211  mandates  that 
Federal  agencies  “shall  insure  compli¬ 
ance  with  the  guidehnes  recommended 
under  Section  209  and  the  purposes  of 
(the  Solid  Waste  Disposal  Act .  . 

On  August  14,  1974,  “Thermal  Pr(x;- 
essing  and  Land  Disposal  of  Solid  Waste 
Guidelines’*  were  published  in  the  Fed- 
BRAL  Register  (Vol.  39,  No.  158,  pp.  29328- 
39338)  as  the  first  set  of  guid^ines  that 
were  promulgated  in  fulfillment  of  the 
requirement  for  guidelines  on  disposal 
systems. 

nie  EPA  now  proposes  the  following 
guidelines  as  part  of  the  Agency’s  efforts 
to  fulfill  the  Administrator’s  obligation 
for  guidelines  in  the  area  of  separation 
and  collection  systems.  Other  elements 
of  separation  and  collection  systems  are 
addressed  in  EPA’s  proposed  Source  Sep¬ 
aration  for  Materials  Recovery  Guide¬ 
lines.  published  in  the  Federal  Register 
on  September  17,  1975  (Vol.  40,  No.  181, 
pp.  42986-42990),  and  EPA’s  proposed 
Storage  and  Collection  Guidelines,  pub¬ 
lished  in  the  Federal  Register  on  July 
11,  1975  (Vol.  40,  No.  134,  pp.  29404- 
29408).  The  EPA  recognizes  that  Section 
209  expressly  mandates  that  guidelines 
shall  be  revised  from  time  to  time  and 
it  intends  to  revise  and  supplement  these 
guidelines  in  the  future. 

Section  211  of  the  Act  and  Executive 
Order  11752  make  the  “Requirements” 
section  of  the  guidelines  man(latory  upon 
Federal  agencies.  They  are  recommended 
for  adoption  by  State  and  local  govern¬ 
ments  and  private  agencies. 

Heads  of  Federal  agencies  are  ulti¬ 
mately  responsible  for  determining 
which  facilities  under  their  jurisdiction 
shall  comply  with  the  guidelines.  EPA 
has  required  that  failure  to  comply  with 
the  guidelines  must  be  justified  in  a  re¬ 
port  to  the  Administrator.  The  specific 
requirements  for  this  report  can  be  found 
in  the  “Scope”  section  of  the  guideline. 

Practices  required  by  the  guidelines 
are  exi>ected  to  be  no  more  costly  than 
existing  solid  waste  management  prac¬ 
tices  in  the  long  term.  Implementation 
of  the  guideline  requirements  may  be 
economically  impracticable  under  iso¬ 
lated  clrcmnstances.  However,  the  legis¬ 
lative  history  indicates  that  even  where 
guidelines  implementation  costs  more. 


budget  restrictions  do  not  constitute  a 
sufficient  excuse  to  prevent  compliance 
with  the  guidelines  and  that  Federal 
agencies  have  a  responsibility  to  request 
sufficient  appropriations  from  Congress 
necessary  to  manage  solid  waste  properly 
as  part  of  their  normal  operating  ex¬ 
penses. 

The  legislative  history  concerning  Sec¬ 
tion  211  of  the  Resource  Recovery  Act  of 
1970  indicates  that  the  Congress  in¬ 
tended  that  Federal  agencies  should  take 
a  leadership  role  in  solid  waste  manage¬ 
ment,  as  indicated  by  the  following  quote 
from  page  15  of  the  Senate  Report  No. 
91-1034,  Senate  Committee  on  Public 
Works,  91st  Congress,  2nd  Session  (1970) , 

Federal  agencies  are  Inclined  to  place  im¬ 
portant  environmental  quality  control  func¬ 
tions  in  a  subordinate  role  to  their  mission, 
nils  Is  no  longer  appropriate  or  acceptable. 

Federal  f^encies  which  generate  volumes  of 
waste  have  a  correlative  responsibility  to 
request  appropriations  from  Congress  neces¬ 
sary  to  properly  manage  such  waste  as  part 
of  their  normal  operating  expenses,  nie  pub¬ 
lic  wUl  not  tolerate  the  excuse  that  budget 
restrictions  prevent  compliance  with  waste 
management  standards  and  guidelines;  It  Is 
abundantly  clear  that  the  pirovlsions  of  the 
environmental  control  laws  do  not  permit 
the  same  excuse  to  be  advanced  by  individ¬ 
uals  or  private  organizations.  Federal  agen¬ 
cies  must  take  the  lead  in  overcoming  the 
reluctance  to  Invest  funds  necessary  to  con¬ 
trol  solid  waste  p<dlution. 

The  economic  and  inflationary  im¬ 
pacts  of  the  guidelines  have  been  care¬ 
fully  evaluated.  It  has  been  determined 
that  the  effects  will  be  minor  and  that 
the  guidelines  are  not  a  “major  action” 
requiring  an  inflation  impact  statement 
as  prescribed  by  Executive  Order  11821 
and  OMB  Circular  A-107. 

Introduction 

Intent.  The  guidelines  for  I)everage 
containers  are  intended  to  achieve  a  re¬ 
duction  in  beverage  container  solid  waste 
and  litter  which  will  result  in  substantial 
savings  in  waste  collection  and  disposal 
costs  to  the  Federal  Government.  The 
guidelines  are  also  intended  to  encour¬ 
age  utilization  of  beverage  distribution 
systems  which  use  energy  and  material 
resources  more  efficiently. 

Effect  of  a  deposit  system.  The  guide¬ 
lines  are  intended  to  reduce  beverage 
container  waste  and  litter  on  Federal  fa¬ 
cilities  by  encouraging  reuse  or  recycle  of 
the  containers.  TTiis  is  accomplished 
through  a  deposit  of  at  least  five  cents 
on  each  container,  paid  upon  purchase 
by  the  consumer  and  refunded  by  the 
dealer  when  the  empty  container  is  re¬ 
turned.  The  dealer,  in  turn,  pays  the  dis¬ 
tributor  a  deposit  upon  purchase  and  re¬ 
ceives  a  refund  from  the  distributor  upon 
return  of  the  empty  container. 

nie  refund  value  of  the  empty  con¬ 
tainers  acts  as  an  incentive  for  their  re¬ 
turn,  facilitating  a  central  collection  of 
the  containers  by  the  distributor.  Once 
this  is  accomplished,  refiUable  bottles  can 
be  reused  by  bottlers  and  brewers  and 
nonrefiUable  containers  can  be  recycled. 

Beverage  container  systems  that  com¬ 
ply  with  the  guidelines  have  dominated 
the  market  in  the  past  and  they  are  still 
functioning  today  in  most  areas  of  the 


country.  Compliance  with  these  guide¬ 
lines  by  Federal  agencies  can,  in  general, 
be  handled  within  the  framework  of 
the  present  refillable  system.  Therefore, 
the  guidelines  do  not  require  the  estab¬ 
lishment  of  new  techniques  for  the  re¬ 
turn  and  reuse  of  containers.  Rather, 
they  involve  utilization  of  a  reliable  sys¬ 
tem  familiar  to  the  majority  of  Ameri¬ 
cans. 

A  bibliography  of  studies  on  the  en¬ 
vironmental,  economic  and  resource  im¬ 
pacts  of  d^osit  systems  and  returnable 
containers  is  provided  at  the  end  of  the 
guidelines. 

Discussion  of  refillable  vs.  nonrefiUable 
containers.  The  guidelines  state  that  all 
beverage  containers  sold  or  offered  for 
sale  shall  be  sold  in  returnable  contain¬ 
ers.  A  returnable  container  is  defined  to 
Include  any  beverage  container  for  which 
a  deposit  has  been  paid  and  for  which 
a  refimd  of  equal  amount  is  payable. 
Both  refillable  and  nonrefiUable  contain¬ 
ers  may  be  returnable.  However,  it  is  rec¬ 
ommended  that  Federal  facilities  comply 
with  the  guideUnes  by  utilizing  refillable 
containers,  because  a  system  for  their  re¬ 
turn  is  presently  in  operation  and  be¬ 
cause  su^  a  system  is  the  most  satisfac¬ 
tory  means  of  achieving  the  objectives  of 
the  guidelines. 

Rationale  for  a  five  cent  minimum  de¬ 
posit.  A  minimum  deposit  of  five  cents 
has  been  chosen  for  two  reasons.  First, 
five  cents  is  deemed  a  large  enough  in¬ 
centive  to  induce  the  return  of  most  con¬ 
tainers  for  reuse  or  recycling.  Secondly, 
five  cents  is  the  most  widely  used  deposit 
amount  in  present  deposit  systems,  and 
the  guldeUnes  have  been  written  to  be 
compatible  with  these  systems.  It  Is  rec¬ 
ommended  that  Federal  facilities  ac¬ 
cept  higher  deposit  levels  in  localities  in 
which  such  higher  levels  are  ordinarily 
used.  The  guideUnes  do  allow  Federal 
faculties  to  place  a  lower  deposit  value 
on  containers  if  the  local  area  has  an  es¬ 
tablished  return  system  in  operation 
with  a  minimum  deposit  level  of  less  than 
flve'cents. 

Vending  machine  exceptions.  The 
guidelines  do  not  require  that  consumers 
be  charged  a  deposit  for  beverages  sold 
through  unattended  vending  machines, 
provided  that  the  containers  have  a  re¬ 
fund  value.  The  guidelines  provide  the 
flexibiUty  to  adopt  this  system  where 
needed.  In  cases  where  many  containers 
are  permanently  removed  from  the  vi¬ 
cinity  of  the  vending  machine,  a  deposit 
may  be  charged  so  that  the  dealer  does 
not  bear  the  cost  of  lost  containers.  A  de¬ 
termination  of  whether  or  not  a  deposit 
is  to  be  charged  is  left  up  to  the  individ¬ 
ual  Agencies  and  to  negotiation  with 
dealers  and/or  distributors. 

Response  Requested 

The  EPA  is  soliciting  comment  and  ad¬ 
vice  via  this  notification  in  the  Federal 
Register.  In  particular,  the  EPA  Invites 
comments  from  Federal  and  non-Federal 
agencies. 

In  addition,  the  EPA  invites  public 
comments,  rvelews,  and  critiques  of  the 
guidelines.  Interested  parties  may  sub¬ 
mit  written  comments,  preferably  in  trip- 
Ucate,  to  the  Deputy  Assistant  Admin- 
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i-strator  for  Solid  Waste  Management 
Programs,  U.S.  Environmental  Protection 
Agency,  Washington,  D.C.  20460.  All 
comments  received  on  or  before  Janu- 
ai'y  12, 1976  will  be  considered. 

Receipt  of  comments  will  be  acknowl¬ 
edged  by  the  Deputy  Assistant  Admin¬ 
istrator  for  Solid  Waste  Management 
Programs.  All  comments  will  be  avail¬ 
able  for  public  inspection  at  the  EPA 
Public  Information  Reference  Unit 
(EPA  LibraiT) ,  401  M  Street,  S.W., 
Washington,  D.C.  during  normal  business 
hours. 

This  notice  of  proposed  guidelines  is 
issued  under  the  Authority  of  Section 
209 (a)  of  the  Solid  Waste  Disposal  Act  of 
1965  (Pub.  L.  89-272) ,  as  amended  by  the 
Resource  Recovery  Act  of  1970  (Pub.  L. 
91-512) .  It  is  proposed  to  add  a  new  part 
244  to  40  CFR  Chapter  I  as  follows; 

Date:  November  10, 1975. 

Russell  E.  Train, 
Administrator. 

PART  244 — BEVERAGE  CONTAINER 
GUIDEUNES 

Subpart  A — General  Provisions 
244.106  Scope. 

244,401  Definitions. 

Sobpait  B — Requlroments  and  Recommended 
Procedures 

244.200  Beverage  Cmtalaers. 

244.200-1  Requlrememts. 

Appendix — ^Recommended  Bibliography. 

Subpart  A — General  Provisions 
§  244.100  Scope. 

(a)  Hie  “Requirwnent”  sections  con¬ 
tained  herein  delineate  minimum  actions 
for  Federal  agencies  for  reducing  bever¬ 
age  container  waste.  Pursuant  to  Section 
211  of  the  Solid  Waste  Disposal  Act,  as 
amended,  and  Ebcecutive  Order  11752,  the 
“Requirement’'  sections  of  these  guide¬ 
lines  are  mandatory  f  m:  Federal  agencies. 

(b)  DetermlnaUom  of  bow  the  reqlre- 
ments  of  the  guidelines  will  be  met  rests 
with  the  head  of  the  responsible  agency. 

(c)  The  Envlr(mmeatal  Protection'^ 
Agency  will  render  technical  assistance 
and  other  guidance  to  Federal  agencies 
when  requested  to  do  so  pursuant  to  Sec- 
tl(m  3(d)  1  of  Executive  Order  11752. 

(d)  Within  one  year  after  the  final 
promulgation  of  these  guidelines,  agen¬ 
cies  shall  make  a  final  determination  as 
to  what  actions  shall  be  taken  to  com¬ 
ply  with  the  requirements  of  these  guide¬ 
lines  and  shall,  within  two  months  of 
such  determination,  submit  to  the  Ad-- 
mlnlstrator  a  sched^e  of  such  actions. 

(e)  Federal  agencies  that  make  the 
determination  not  to  comply  with  re¬ 
quirements  contained  herein,  for  what¬ 
ever  reason,  shall  make  available  to  the 
Administrator  the  anal3rsls  and  rationale 
used  in  making  that  determination.  The 
Administrator  will  publish  notice  of 
availability  of  this  re[>ort  in  the  Federal 
Register.  Conditions  that  would  render 
compliance  economically  impracticable 
are  considered  to  be  valid  reasons  for  not 
using  returnable  beverage  containers. 

(1)  The  following  points  are  to  be 
covered  in  this  analysis; 


(a)  A  description  of  ongoi^  actions 
that  will  be  continued  and  actions  taken 
or  proposed  that  will  not  be  in  compli¬ 
ment  should  identify  all  agency  facilities 
ance  with  these  guidelines.  This  state- 
or  categories  of  facilities  that  will  be  af- 
fecte(l  by  actions  not  in  compliance  with 
the  guidelines  including  a  brief  descrip¬ 
tion  of  how  these  facilities  will  be 
affected. 

(b)  A  description  of  the  alternative 
actions  considered  with  emphasis  on 
those  alternatives  which,  if  taken,  would 
be  in  compliance  with  these  guidelines. 

(c>  An  analysis  in  support  of  the  ac¬ 
tion  chosen  by  tlhe  agency  including 
technical  data,  market  studies,  aiMi  pol¬ 
icy  considerations  utilized  in  arriving  at 
a  determination  not  to  comply. 

In  covering  the  points  above,  agencies 
should  make  every  effort  to  present  the 
information  succinctly  in  a  form  easily 
understood  but  in  sufficient  detail  so  as 
to  give  the  Administrator  an  understand¬ 
ing  of  the  factors  influencing  the  deci¬ 
sion  not  to  comply  wdth  the  guidelines. 

(2)  Hie  non-compliance  report  shall 
be  submitted  to  the  Administrator  as 
soon  as  possble  after  a  final  agency  de¬ 
termination  has  been  made  to  take  ac¬ 
tion  not  in  compliance  with  these  giilde- 
lines,  but  in  no  case  later  than  thirty 
days  after  this  determination.  The  Ad¬ 
ministrator  will  Indicate  to  the  agency 
his  concurrence/nonconcurrence  with 
ttie  agaicy’s  noncompliance  decision.  In¬ 
cluding  his  reasons,  within  six^  days  of 
receipt  of  this  report. 

(3)  Implementation  of  actions  not  in 
complianoe  with  these  guidelines  shall  be 
deferred,  where  feasible,  in  order  to  give 
the  Administrator  an  opportunity  to  re¬ 
ceive,  analsrze  and  seek  clarification  of 
the  above  required  report. 

(4)  It  is  recommended  that,  where  the 
non-compliance  report  concerns  an  ac¬ 
tion  for  which  an  Environmental  Impact 
Statement  is  required  by  the  National 
EnviroDmental  Policy  Act,  draft  and  final 
versions  of  this  report  be  circulated  si- 
multaneoiisly  with  the  EIS. 

§  244.101  Definitions. 

As  used  in  these  Guidelines  : 

(a)  “Beverage"  means  carbonated 
natural  or  mineral  waters,  soda  water 
and  similar  carbonated  soft  drinks,  and 
beer  or  other  carbonated  malt  drinks.  In 
liquid  form  and  intended  for  human  con¬ 
sumption. 

(b)  “Beverage  container"  means  an 
airtight  metal,  glass,  paper  or  plastic 
bottle,  jar.  can  or  carton  containing  a 
beverage  imder  pressure  of  carbonatlon. 
Cups  and  other  open  receptacles  are  spe¬ 
cifically  excluded  from  this  definition. 

(c)  “Beverage  vending  machine" 
means  a  ccHn  operated  machine  for  sell¬ 
ing  individual  beverages  in  beverage  con¬ 
tainers. 

(d)  “Dealer”  means  every  person  who 
engages  in  the  sale  of  beverages  in  bever¬ 
age  containers  to  a  consumer. 

(e)  “Distributor”  means  any  person 
who  engages  in  the  sale  of  beverages  in 
beverage  ccmtalners  to  a  dealer,  includ¬ 
ing  any  manufacturer  who  engages  in 
such  sale. 


(f)  “Federal  facility”  means  any 
building,  installation,  structure,  land,  oi 
public  work  owned  by  or  leased  to  the 
Federal  Government.  Ships  at  sea,  air¬ 
craft  in  the  air,  land  forces  on  maneu¬ 
vers  and  other  mobile  facilities,  and 
United  States  Government  installations 
located  on  foreign  soil  or  on  land  outside 
the  jurisdiction  of  the  United  States 
Government  are  not  considered  “Federal 
facilities"  for  the  purpose  of  these  guide¬ 
lines. 

(g>  “Returnable  beverage  container” 
means  a  beverage  container  for  which  a 
deposit  is  paid  upon  purchase  and  for 
which  a  refund  of  equal  value  is  payable, 
by  any  dealer,  upon  return  of  said  bev¬ 
erage  container  by  the  consumer  and  by 
the  distributor  upon  return  of  said  bev¬ 
erage  container  by  the  dealer.  The  de¬ 
posit  level  shall  be  at  least  five  (5)  cents- 
unless  the  local  area  has  an  established 
return  system  in  operation  with  a  lower 
minimum  deposit  level.  In  those  specific 
areas  Federal  facilities  may  adopt  a  min¬ 
imum  deposit  equal  to  the  local  deposit 
level.  For  unattended  vending  machines, 
the  definition  of  a  returnable  beverage 
.container  is  as  defined  above,  except  Uiat 
payment  of  a  deposit  upon  purchase  by 
the  consmner  is  not  necessary  for  the 
container  to  be  considered  returnable. 

Subpart  B — Requirements  and 
Recommended  Procedure 

§  244.200  Beverage  containers. 

§  244.200—1  Requirements. 

(a)  All  beverages  in  beverage  contain¬ 
ers  sold  or  offered  for  sale  shall  be  sold 
in  returnable  beverage  containers.  This 
shall  include  beverages  dispensed  in 
vending  machines,  if  said  vending  ma¬ 
chines  are  acquired  after  promulgation 
of  the  guidelines  or  if  a  new  or  renewed 
contract  for  vending  machine  services  is 
signed. 

(b)  A  dealer  shall  not  refuse  to  ac¬ 
cept  from  a  consumer  any  empty  bev¬ 
erage  containers  of  ttie  kind,  size  and 
brand  sold  by  the  dealer,  or  refuse  to  pay 
to  the  consumer  the  refund  value  of  the 
beverage  container  provided  the  con¬ 
tainer  '  is  labeled  in  accordance  with 
§  244.200-1  (f). 

(c)  A  dealer  is  not  required  to  accept 
or  pay  the  refund  value  on  returnable 
containers  other  than  those  of  the  kind, 
size  and  brand  that  he  sells  or  offers  for 
sale. 

(d)  A  dealer  shall  procure  beverages  in 
beverage  containers  only  from  distribu¬ 
tors  who  will  not  refuse  to  accept  from 
the  dealer  any  returnable  beverage  con¬ 
tainers  of  the  kind,  size  and  brand  sold 
by  the  distributor,  or  refuse  to  pay  to  the 
dealer  the  refund  value  of  the  beverage 
container. 

(e)  For  returnable  container  vending 
machine  sales,  dealers  shall  provide  a 
means  whereby  the  returnable  contain¬ 
ers  of  any  kind,  size  and  brand  sold  or 
offered  for  sale  by  him  may  be  returned. 
If  the  deposit  refund  cannot  be  offered  at 
the  site  of  the  vending  machine,  the 
dealer  shall  provide  a  means  whereby 
the  returnable  containers  may  be  con¬ 
veniently  stacked.  For  unattended  vend¬ 
ing  machines,  deposit  shall  not  be  re- 
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qulred  to  be  included  In  the  price  of  the 
product  provided  that  the  container  has 
a  refund  value. 

(f)  Every  returnable  beverage  con¬ 
tainer  sold  or  offered  for  sale  by  a  dealer 
shall  clearly  indicate,  by  embossing  or 
by  a  stamp,  or  by  a  label  securely  affixed 
to  the  beverage  container,  that  the  con¬ 
tainer  is  returnable.  For  vending  ma¬ 
chines,  dealers  shall  similarly  provide, 
with  a  label  securely  afiBxed  to  each 
machine,  a  statement  that  the  contain¬ 
ers  vended  are  returnable  and  the 
amount  of  the  deposit.  For  unattended 
vending  machines,  a  statement  shall  be 
afaxed  to  the  machine  stating  whether 
tlie  depasit  is  included  in  the  retail  price. 

(g)  Agencies  that  make  the  determina¬ 
tion  not  to  comply  with  these  guidelines 
must  conduct  the  requii’ed  analysis  every 
three  years  and  report  the  decision  re¬ 
sulting  from  this  analysis  to  the  Ad¬ 
ministrator  in  accordance  with  §  244.100 
<d)  or  (e) ,  as  appropriate. 
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